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DEPUTY CHIEF TERENCE KELLY (RET.)   Before commencing with Judgment in this matter, I wish to thank Mr. B.C., Defence counsel, and Inspector S.N., the Service prosecutor, for their able arguments and exhibits tendered, all of which have assisted me in reaching my decision.

Police Constable U.K. Badge Number 1730, has pleaded not guilty to one count of Discreditable Conduct laid under the Police Services Act.  The charge has been adequately detailed in the Notice of Hearing.

In general, the Rules of Evidence will be followed.  If there is an easing of the rules it is essentially in an attempt to arrive at the truth, while balancing the need for fairness towards the officer and also ensuring there is no denial of natural justice.

The charge of Discreditable Conduct alleges that on or about the 31st day of May, 2008, Constable U.K. did commit Discreditable Conduct in that, while off duty, he acted in a manner prejudicial to discipline, or likely to bring discredit upon the reputation of the Ottawa Police Service by driving in a careless manner.

The first witness for the prosecution, Ms. J.B., testified that in the early morning of May 31st, 2008, she was driving home going southbound on Riverside Drive between Walkley and Hunt Club.  At this time she had two friends in her vehicle.  Ms. B. stated that it was raining at the time and the roads were completely wet.  She was driving in the lane closest to the median when she observed a vehicle coming towards her in the opposite lane.  She said it was coming so fast it appeared like it was lifting off the ground.  The vehicle went into a spin, missing her vehicle and striking a lightpost and severed it off at ground level.  Ms. B. stated that the occupants of her vehicle got out to assist the people involved in the accident while she called 9-1-1 for assistance.  She described the vehicle as a BMW and, in her opinion, the vehicle was a total write-off as a result of the collision.
When questioned by the Service prosecutor if she was aware at the time that the driver of the vehicle was a police officer, Ms. B. stated that she was not aware of this until she was subpoenaed to go to court as a witness.

When asked by the Service prosecutor if her opinion of the police changed upon finding out that the driver was a police officer, Ms. B. stated that it did as she grew up in a small town where you are taught to respect police officers, firemen and paramedics as she is a nurse herself and in a profession like that you are in the community and it is just frustrating.

Under cross-examination by Defence counsel, Ms. B. stated that she was driving at the speed limit that evening and agreed with defence counsel that she would be unable to accurately estimate the speed of the oncoming vehicle other than it appeared to be travelling fast.  When questioned if she gave a statement to the police that evening, she testified that she had and that she wrote it seated in her vehicle at the accident scene. 

The next witness for the prosecution Mr. R.B., the husband of Ms. B., stated that in the early morning of May 31st, 2008, he was a passenger in his now wife’s vehicle heading southbound on Riverside Drive.  He stated it was raining a little bit and the roads were very wet.  They were on a flat stretch of road approaching a curve in the road when he observed a vehicle approaching them at a fast speed when it appeared to lose traction and swerved into a lamp post and, as a result, the post was clearly removed from its stationary footing, after which it spun around before coming to rest.  Mr. B. stated he left his vehicle to see if there were any injuries to the people involved in the collision.  He described the damage to the vehicle as major, that it hit so hard you could take the lamp post and fit it into the hood of the vehicle and that there was a groove right out of it.  Mr. B.stated that he did not speak to any of the occupants at the collision scene.  He was unaware at that time that the driver of the vehicle was an off-duty police officer.  When asked when he did become aware that the driver was a police officer, Mr. B. stated it was when they were required to attend court.  The Service prosecutor then asked Mr. B. how he felt  upon finding out the driver was a police officer and Mr. B. stated that he was a little upset that somebody who would know the laws of the road was speeding and lost control.

Under cross-examination by Defence counsel, Mr. B. was asked if he has ever exceeded the speed limit, to which he responded yes and agreed that upon seeing a vehicle speeding it would not cause him great concern. However, in his opinion, an officer who enforces the laws would be expected to abide by the laws.  He agreed with counsel that all road users should abide by the law.

The next witness for the prosecution was a Mr. L.B.  After some discussion between Defence counsel and the Service prosecutor about the qualifications of Mr. B., he was accepted as an expert with regard to the examination of motor vehicles.

Mr. B. testified that he works for Ottawa Metro Towing and is responsible for examining vehicles that have been involved in accidents.  On June 3rd, 2008, he examined a BMW licence XXX.  As a result of his examination the vehicle did not meet the necessary Ministry safety requirements due to the lack of tread on the left rear tire.

Under cross-examination by Defence counsel, Mr. B. agreed that he examined three tires on the vehicle and found only one that did not meet the safety standards.  The fourth tire, the front right, was missing apparently due to the collision and, therefore, unavailable for inspection.  

Entered at this time was Exhibit Number 6 – the Safety Checklist completed by Mr. B.

The next witness for the prosecution was Sergeant D.S.  Sergeant S. testified that in May/June of 2008 he was attached to the Ottawa Police Service Professional Standards Unit, at which time he was assigned to the investigation of Constable U.K. who was involved in an off-duty motor vehicle accident.  He obtained a copy of the Accident Report and the follow-up investigation.  He also interviewed the witnesses who were in the vehicle with Constable K. at the time of the accident, as well as the individuals who conducted the initial investigation.
Under cross-examination by Defence counsel, Sergeant S. stated that he was not in attendance in the courtroom when Constable K.’s matters were dealt with, however he was aware that the careless driving charge Constable K. was facing was, in fact, withdrawn but he pleaded guilty to a charge of speeding and operating a vehicle with the tire tread not up to standard.

The next witness for the prosecution was Constable M.F. who testified that he is a member of the Toronto Police Service and has been a police officer since April of 2007.  On May 30th of 2008 he had occasion to visit a friend of his, M.C. whom he had met at the Ontario Police College and who is now a member of the Ottawa Police Service.  That evening he and M. attended a party where he met Constable K.
Constable F. stated that during the course of the evening he had quite a bit to drink.  Later he left the party to go downtown Ottawa and went with Constable K. in his vehicle, a blue BMW.  Constable F. was seated in the front passenger seat and another Ottawa police officer, Constable J.L., was seated in the rear of the vehicle.  He recalled riding along in the vehicle when the vehicle suddenly lost its back-end and that they had hit something.  F. described the vehicle as going fast, but could not determine what speed they were going, that the roads were wet at the time of the accident.  After the vehicle came to a stop he got out of the vehicle and was shocked to see the amount of damage to the vehicle.
When asked by the Service prosecutor if this incident has changed his life, Constable F. stated that prior to the accident he was good friends with M. C. but since the accident he has not spoken to him.  He said that the accident was traumatic for him and he wanted nothing more to do with Ottawa or anyone from the Ottawa Police Service.

Under cross-examination by the Defence counsel, Constable F. 

agreed that his consumption of alcohol that evening affected his ability to recollect things with precision.

The next witness for the prosecution was Constable S.C. who testified that she is a member of the Ottawa Police Service and has been a police officer for three years.  On the evening of May 30th, 2008, she was on duty on general patrol.  At approximately 12:15 a.m. she was dispatched to a motor vehicle accident.  Upon arrival she observed a dark coloured BMW bearing licence plate XXX.  The vehicle was registered to a Mr. U.K.  Constable C. described the damage to the vehicle as extensive, the front end of the vehicle was demolished and the front left wheel was missing.  At the accident scene she was approached by a paramedic supervisor that there were Ottawa Police Service articles in the vehicle and, as a result, she requested that a supervisor attend the scene.  She was then told that a Sergeant T. was already enroute to the location.

When asked by the Service prosecutor about the road and weather conditions at the time, Constable C.  stated that it was raining on and off and the roads were very wet and slick, also that the area where the accident happened had a sharp bend in the roadway.

Under cross-examination by Defence counsel, Constable C. stated that Constable K. approached the driver side of her vehicle and identified himself as the driver of the vehicle involved in the accident.  When asked if he showed any signs of impairment or any signs of alcohol consumption,  she stated that he did not.

The next witness for the prosecution was Constable N.B. who testified that he is a member of the Ottawa Police Service and has been for the last four years.  On May 31st, 2008, he attended at a party for G.B.  Constable B. stated that he consumed quite a bit of alcohol that evening.  He recalls speaking to Constable K. and believes he had a drink with him when K. showed up at the party.

Constable B. further testified that later that evening he left the party to go downtown.  He was in a vehicle following the vehicle of Constable K. B. described K.’s vehicle approaching a corner on River Road and, in his mind, it was going too fast for the corner and recalls seeing the brake lights of K.’s vehicle.  When their vehicle turned the same corner he observed K.’s vehicle in the middle of the road facing them and it was clear it had been in an accident as it appeared the front of the vehicle was badly damaged.

Under cross-examination by Defence counsel, Constable B. stated he got a ride downtown as he had been drinking and had no intention of driving.  He agreed with counsel that he was not aware of the speed of the vehicle as he was not watching the speedometer.

The next witness for the prosecution was Constable M. C. who testified that he is a member of the Ottawa Police Service and has been since April of 2007.  On May 31st, 2008, he attended a party with a friend of his from Toronto, M. F.  At the location he met Constable K. and had occasion to speak with him.  Later that evening he left the party to attend a bar in the Byward Market.  Constable C. stated that he consumed no alcohol that evening because he was the designated driver.  He further stated that K. also left the party at this time and his friend, F., got into K.’s vehicle and they arranged to meet downtown.  Constable C. testified that as he was driving on Riverside Drive his speed was approximately 100 kilometers per hour.  He said he saw K.’s vehicle ahead of him, but was unable to catch up to him and the distance between them stayed consistent.
Constable C. further testified that, upon coming round the corner on Riverside, he observed a motor vehicle that had been involved in a severe collision in the middle of the roadway.  As he approached and spoke with his passengers he realized it was U.K.’s vehicle.

Under cross-examination by Defence counsel, Constable C. reiterated that he saw U.K. at the party with a cup in his hand, however he was unable to determine its contents.  When questioned about the speed he was driving on Riverside, Constable C. stated it was between 100 and 110 kilometers and he understood the speed limit in this area to be 60 kilometers per hour.

The next witness for the prosecution was Staff Sergeant J.P. who testified that he is a member of the Ottawa Police Service and has been for the past 22 years.  He testified that he attended a party on the evening of May 30th, 2008, at the residence of G.B.  He arrived at the party between 8 and 9:00 p.m.  At this location he spoke with Constable K. for a period of time and around 12 midnight he left the location to go home.

When asked by the Service prosecutor if he received a call from Constable K. after he had left the party, Staff Sergeant P. stated he received a call from K. on his cell phone and that K. had advised him he was involved in an accident.

Staff Sergeant P. testified that he received another call the following day from Constable K. who advised him that he had lost control of his vehicle in the curb lane around the curve and blamed it on the bald tires on his vehicle.

There was no cross-examination of this witness.

The next witness for the prosecution was Sergeant C.G. who testified that he is a member of the Ottawa Police Service and has been for the past 25 years.  He is presently attached to the Collision Investigative Unit.  

Sergeant G. testified that Sergeant D. S. provided him with measurements from a motor vehicle accident that Constable K. was involved with and asked him if he could do a speed calculation workout based on the measurements.  Sergeant G. explained how he performed the calculation, estimating that the speed of Constable K.’s vehicle post impact would be approximately 75 kilometers per hour and the speed of the vehicle prior to impact would be substantially higher.

Under cross examination by Defence counsel, Sergeant G. stated that, given the material he was provided, he was not able to provide a reliable estimate of what the speed was other than it was higher than the average he had previously mentioned.

The next witness for the prosecution was Constable J.L. who testified that he has been a member of the Ottawa Police Service for the past eight years.  Constable L. stated that he attended a party on the evening of May 30th, 2008.  At this location he consumed a large quantity of alcohol and has no clear recollection of the party and the events afterwards.  

Under cross-examination he reiterated this statement.

The next witness for the prosecution was Sergeant G.T. who testified that he has been a member of the Ottawa Police Service since June of 1994.  He testified that he was dispatched to an accident scene on May 31st, 2008, on Riverside Drive.

Upon arrival at the location he was provided the identification of Constable K. by ambulance personnel on scene.  Shortly thereafter he was approached by Constable K. who advised him that he was driving at approximately 90 kilometers per hour when he lost control of his vehicle and subsequently hit the street light.  At this time Constable K. made a comment about the balding tires on his vehicle and the road conditions.

Sergeant T. subsequently prepared the necessary documents pertaining to the accident scene and as a result of his investigations Constable K. was charged with Careless Driving.  This charge was withdrawn in Provincial court and Constable K. entered a plea of driving 29 kilometers over the posted speed limit of 60 kilometers and also to operating a vehicle with unsafe tires.

Under cross-examination by Defence counsel, Sergeant G.T. stated that when speaking to Constable K. he could not detect any smell of alcohol.

In his submissions, Defence counsel argues that Constable K. was co-operative at the scene when dealing with the investigative officers.  He admitted driving in excess of the speed limit and that there were problems with the tires on his vehicle and, further, there is no evidence of alcohol consumption by officer K.  

Two of the investigating officers testified that they had spoken to Constable 

K. at the scene and could detect no odour of alcohol.  Defence argues that the conduct of Constable K. was certainly foolhardy, but it did not meet the criteria of Discreditable Conduct.

The Service prosecutor argues that Constable K. was driving in a careless manner, driving a vehicle that was not in a safe condition and in excess of the speed limit in poor weather conditions.

The prosecutor then spoke to the evidence of Toronto Police Constable F. and the evidence of Ms. J.B. and her opinion of the police upon finding out that the driver of the vehicle was a police officer.  Further, the evidence of Mr. R.B. who, upon finding out at the Provincial courtroom that the driver was a police officer, was a little upset that someone who would know the laws of the road was speeding and lost control.

Having listened to the evidence presented and having carefully reviewed all my notes, it is clear to this trier-of-fact that Constable K. was aware of the condition of his vehicle on the night in question with regard to the condition of his tires.  On at least two occasions, once to Staff Sergeant P. and to Sergeant T., he commented on the condition of his vehicle and, further, stated that he was driving in excess of the posted speed limit.  This is reinforced by his guilty plea in Provincial court regarding operating a vehicle with unsafe tires and speeding.

It is clear from the evidence presented in this Tribunal that the excessive speed, the condition of Constable K.’s vehicle and the weather conditions, were a recipe for disaster.  Constable K. is extremely fortunate that neither he, nor any other officer or citizen, suffered any serious injury in this accident.
With respect to the evidence placed before this Tribunal by Ms. J. B. and Mr. R.B., I was impressed by their candour.  Both testified in a clear and assured manner.  Their testimony and their recollection of the incident are consistent with the circumstances surrounding the accident.  Both testified that it was only later at Provincial court that they learned the driver of the vehicle was a police officer and that they were both disappointed in the conduct of the officer involved.

It is clear that police officers are held to a higher standard of conduct, and rightly so, which they must also observe in their private lives.  The most basic reason for requiring this high standard of care in an officer’s private and public life stems from the realization that the efficient operation of a Police Service depends upon mutual respect and trust between the community and the police.  This mutual respect and trust will deteriorate when the conduct  of a police officer’s private or public life is less than blameless.

Police officers are respected by the public because of who they are and what 

they do.  That respect is afforded to police officers off duty as well as on duty and the public is entitled to expect a certain standard of behaviour from police officers whose conduct ought to set an example for the community to follow and, thus, any shortcomings in an officer’s conduct will colour the image of the Police Service in the eyes of the public.  This is obviously the consequence of Constable K.’s actions on the night of May 30th, 2008, given the evidence of Ms. B. and Mr. B. in this Tribunal.

After carefully considering all the facts presented in this case, I find the prosecution has proved its case on clear and convincing evidence and I find Constable U.K., Badge Number 1730, guilty of the charge of Discreditable Conduct.

Terence Kelly

Deputy Chief (Ret.)

York Regional Police

Hearing Officer 
